The Citation/Order also charged that the violation was
"significant and substantial" (herein "S & S") V and that an
imminent danger existed.

The preponderant reliable and probative evidence of record
established the following sequence of events and factual
conformation.

The subject gold mine, owned and operated by Respondent and
referred to in this matter as the Digmor Placer Mine, is not a
gassy mine (Tr. 51-53).  However, it has but one horizontal or
inclined roadway from the surface large enough to accommodate
vehicular traffic, in this case, a tunnel (Tr. 28).

On May 17, 1984, MSHA Inspector Nicholas Esteban, having
been assigned to inspect another mine, a surface mine, located on
the same Digmor Placer property, observed the subject underground
gold mine and undertook to inspect the same (Tr. 14-15, 39-41,
46-49, 71).  Respondent Livingston owns the 80-acre Digmor Placer
property, and leases the surface mine to others (Tr. 71, 72, 77).

Inspector Esteban came upon the Respondent (Tr. 15) who at
first refused to allow his mine to be inspected on the basis that
his was a "one-man" operation (Tr. 15) but subsequently acceded
to the Inspector's request and signed a CAV (compliance
assistance visit) request after the Inspector indicated to him
that the inspection was to be a "courtesy" inspection and after
the Inspector told him that no penalties would derive from the
issuance of any notices of violation ^/ (Tr. 15, 16, 18, 21, 22,
42, 43, 60).  The Inspector and Mr. Livingston then walked into
the mine (Tr. 23).

The Inspector took a Drager gas detector measurement which
indicated the air inside the mine was contaminated with carbon
monoxide (50 parts per million) (Tr. 23). The Inspector informed
Mr. Livingston of this result and advised him a Citation/Order
rather than a CAV "notice" would be issued for this violation
(Tr. 24).  Mr. Livingston became upset at this point, but ad-

2/  In Secretary v. Consolidation Coal Company, 6 FMSHRC 189
(1984), the Commission held that S & S findings may be made in
connection with a citation issued under Section 104(a) of the Act
Considering this ruling in conjunctiori^with U.S. Steel Mining
Company, 6 PMSHRC 1834 (1984), where the mine operator was allow-
ed to contest S & S findings entered on Section 104(d)(l)
citations in a penalty case, it is concluded that S & S findings
contained in a Section 104(a) Citation similarly are properly re-
viewable in this penalty proceeding.

_3/ Notices of violation, which are issued on CAVs instead of
Citations, are on a form approximately 1/3 the size of a regular
Citation form (Tr. 20).
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